The Lordstown Village Board of Zoning Appeals met in regular session on November 14, 2011 at 5:30 P.M. at the Lordstown Village Administration Building.  The meeting was held to hear Case 11-02 James Leeper (Continued from October 11, 2011).  The meeting was called to order by Vice Chairperson John Gillespie followed by the Pledge of Allegiance to the Flag.  Roll call was taken.  

In attendance:  
John Gillespie, Vice Chairperson 



John McCarthy, Council Member




Michael Chaffee, Mayor




Richard Rook




Larry Tura



Paul Dutton, Village Solicitor




Dave Harrison, Planning & Zoning Administrator



John Mansell, Assistant Zoning Inspector  



Denise Dugan, Zoning Clerk
Also present:  
 
James & Sandy Leeper, 458 Brunstetter Road, Lordstown, Ohio  

AGENDA: Case 11-02 James Leeper is requesting a variance to permit the use of an accessory structure as a second dwelling in an R-1 Residential District where predominantly one-family detached residential uses have occurred which is located at 458 Brunstetter Road, Lordstown, Ohio.   
APPROVAL OF AGENDA:  Michael Chaffee made a motion to approve the agenda.  John McCarthy seconded the motion.  All ayes, zero nays.
APPROVAL OF MINUTES OF OCTOBER 11, 2011:  John McCarthy made a motion to approve the minutes as submitted.  Michael Chaffee seconded the motion.  All ayes, zero nays.  

John McCarthy made a motion to adjourn to executive session, inviting Paul Dutton, Dave Harrison, John Mansell and Denise Dugan.  Michael Chaffee seconded the motion.  Roll call vote was taken: Michael Chaffee: yes; John Gillespie: yes; John McCarthy: yes; Richard Rook: yes; Larry Tura: yes.  Five ayes, zero nays.  

(The Board of Zoning Appeals adjourned into executive session at 5:33 p.m. and returned to the regular meeting at 5:42 p.m.)  
The Scope and Jurisdiction of the Board was read in its entirety by John Gillespie.  
OLD BUSINESS: Case 11-02 James Leeper.  

Dave Harrison said James Leeper is requesting a variance to permit the use of an accessory structure as a second dwelling in an R-1 Residential District where predominantly one family detached residential uses have occurred, which is located at 458 Brunstetter Road.  Mr. & Mrs. Leeper have an unattached garage in which their son is living in the top floor of the garage.  They are requesting a Use Variance so their son can continue to live there.  


John Gillespie said he wants to remind James and Sandy Leeper that they are under oath from the meeting before.  


James Leeper said he would like to ask one question first.  Have you voted yet?  


John Gillespie said no, the Board of Zoning Appeals has not voted yet.  


James Leeper said he has already given the Board all the paperwork he could possibly give.  Mr. Leeper said he was told last time that there is no such thing as a temporary variance.  Mr. Leeper said his son just wants to stay there to help him and his wife until his son can build in the adjacent lot.  Mr. Leeper said it is an apartment, he has no stove in it, he does not cook there; he showers and sleeps there and whatever.  


James Leeper said Larry Tura told him there is no such thing as a temporary variance.  Once it is granted, it is there for life.  Mr. Leeper said he has no intention of renting this once his son is financially able to build in that lot next door. Mr. Leeper said he gave the Board the paperwork that Mr. & Mrs. Leeper signed stating that they would not put anyone else in the apartment once their son exits the apartment. 


James Leeper said everyone on the Board should know how he got here.  Mr. Leeper said he got here because of tying in with the sewer system.  Mr. Leeper said he is not getting into the politics of that but next thing you know he’s here on the apartment.  


James Leeper said he is not asking for anything that has not been done in this community before.  Mr. Leeper said what he is asking for is a temporary variance.  Mr. Leeper said he is not planning to rent the apartment to make money off of it.  The apartment is there for their son and their son is there for them.  


James Leeper said he and his wife are on Social Security Disability and his son watches out for them.  Mr. Leeper said he has approximately four acres and his son takes care of the property.  


James Leeper said he has put siding on the garage; he is not trying to tear down the community to make everyone’s property go down.  Mr. Leeper said he is just trying to let his son stay in the apartment to help out him and his wife.  


John Gillespie thanked James Leeper.  Mr. Gillespie asked for questions from the members of the Board.  Hearing none, Mr. Gillespie said he would entertain a motion from a member of the Board pertaining to this case, for or against. 


Richard Rook made a motion against granting the variance.  Larry Tura seconded the motion.  


John Gillespie asked if there was any discussion.  


John McCarthy said he thinks it is only fair to let James Leeper know that legally the Board has been advised that they cannot give a temporary variance.


John Gillespie said he would like Village Solicitor Paul Dutton to read his interpretation of the questions that the Board asked.  


Paul Dutton said he was unable to attend the last meeting but one of his associates did attend, Mr. Jess Enyeart.  Mr. Dutton and Mr. Enyeart reviewed the law and they were asked to respond to four questions. 

1. Do variances run with the land?  Yes, so irrespective of what someone might put in writing or promise, if this Board were to grant a variance to permit a residence in an accessory building, any subsequent owner of that property would have the right to continue that use there.  

2. Can conditions be placed on a variance?  No, there is no such thing as a conditional variance.  

3. Can the Board issue a Special Use Permit or a Conditional Use Permit?  Yes, however, a Conditional Use Permit or a Special Use Permit which does not run with the land usually deals with activity, not occupancy.  In this particular case, it would be difficult to define the nature and the limits of the activity given the fact that the activity would be occupancy.  How long?  Who would be involved?  How extensive?  And how many multiple people can occupy that premises?  

4. If a variance is not granted and a Special Use Permit is not issued, when must the Leeper’s son vacate the apartment?  The Board has discretion to allow the Leeper’s son a reasonable amount of time.  Technically, once this Board makes a decision, the Zoning Violation – there is a violation – the Board does have the authority to exercise its discretion to grant a reasonable period of time and that would be within their discretion.  

James Gillespie thanked Paul Dutton and asked if there was any more discussion.  

John McCarthy said he would like to ask Richard Rook to add to his motion that the 

reasonable length of time granted by this Board be six months.


Richard Rook agreed with that.  Larry Tura seconded. 


Paul Dutton said he thinks the Board should separate the motions.  The first motion should be on whether or not to grant the variance.  If the Board denies the variance, then the Board would have to take action on the eviction or the cessation.


Roll call vote was taken on the motion to deny the variance:  John Gillespie: yes; John McCarthy: yes; Richard Rook: yes; Larry Tura: yes, Michael Chaffee: yes.  Five ayes, zero nays.  John Gillespie said it is unanimous in favor of denying the variance.

Michael Chaffee made a motion that the Board requires the Leeper’s son to vacate the property by June 1, 2012 and also at the time that the property is vacated that the Leepers provide a letter to the Board of Zoning Appeals that the vacancy has taken place.  John McCarthy seconded the motion.  Roll call vote was taken: John McCarthy: yes; Richard Rook: yes; Larry Tura: yes; Michael Chaffee: yes; John Gillespie: yes.  Five ayes, zero nays.  


Larry Tura suggested that James Leeper receive a copy of the ruling, if that is possible.  

PUBLIC COMMENTS:  James and Sandra Leeper expressed their displeasure from the audience, not at the microphone.    
MEMBER COMMENTS:  Larry Tura said he thought the Board was being more than generous giving James Leeper six months and then Mr. Leeper threw it in the Board’s face.  
ADJOURNMENT:  John McCarthy made a motion to adjourn the meeting.  Larry Tura seconded the motion.  All ayes, meeting adjourned.  
Submitted by:




Approved by:

Denise L. Dugan



John Gillespie     
Zoning Clerk




Vice Chairperson                    

